
actual difference in practise). In addition 
before undertaking a commission, they 
received earnest money corresponding 
to the retainer given counsel to-day with 
his brief. And the fees were large. For 
making an ordinary survey of the line 
between two properties, the surveyor re
ceived two aurei — gold coins each about 
$3.00 of our own money. To obtain their 
real value in present terms we would 
have to multiply by at least ten and per
haps more.

One other matter which illustrates 
the position of the Roman surveyors 
perhaps better than any other may be 
cited. That is the protection afforded 
them by the law in the event of their 
having made mistakes in the course of 
their work. The first point is that a party 
injured by an improper survey had no 
ground for action against the surveyor, 
unless it were a case of fraud or gross 
error allied to fraud on the part of the

surveyor. If it were merely a case of lack 
of skill or of ordinary negligence, the law 
took the stand that it was the client’s 
fault for not having made a proper choice. 
Further, the injured client had no re
course against the surveyor until he had 
exhausted his means of recovery from the 
other party. To exemplify, if a man 
bought a field said by his surveyor to con
tain fifteen jugera, and if the field actually 
on^y contained ten, the purchaser could 
only recover from the surveyor if he could 
prove that the latter had been guilty 
of fraud or of gross fault allied to fraud, 
and even in that case only after he had 
been able to recover from the vendor, 
that in the case the vendor were insolvent. 
It d;d not affect the surveyor’s liability, 
however, if his honorarium had not been 
paid, nor did it matter whether the order 
for the survev had been made by a judge 
or by the client himself. It was further 
provided that the surveyor was equally 
responsible whether he made the survey

in person or by a subordinate agent. 
Despite these latter restrictions, no better 
idea can be gained of the high position 
of the Roman surveyor than from his 
legal position in the above respects.

It may be mentioned in conclusion 
that the profession had a direct represent
ative in the Roman Pantheon (the only 
one to be thus represented if we except 
what Kipling calls the oldest profession 
in the world), Terminus the god of bound
aries. His statue was the survey monu
ment of wood or stone, and he was thus, 
in addition to the ordinary converse, a 
divinity whose ends were shaped. It might 
not be out of the way when we drink the 
toast to the profession to pour a sad 
libation to this dead god who was once 
the protector of the craft.

Authorities:— de Tissot.
Etude Historique des Agrimensores.
Niesukis History of Rome.
Mommser’s History of Rome.

LEGAL OPINION 
Plan Liability

Question
“Surveyor John Smith prepares a 

survey on a parcel of land in 1962 and 
prepares a plan for the same. Copies of 
the plan are provided to the client, one 
Mr. Brown. In subsequent years the fol
lowing groups request copies of the plan:
1. The new owner of the property claims 

the survey is transferred to his owner
ship and requests cop;es of the plan.

2. The municipal planning department 
requests all plans in a certain area.

3. Miscellaneous requests from other 
sources.”

Question Is
Since the survey was prepared for 

the client Mr. Brown, and he paid for 
the preparation of the plan, is the survey
or obligated to release copies of his plan 
to future owners of the property?
Question 2:

What is the surveyor’s liability re
garding the survey information contained 
on the plan if the same is given to either 
future owners or to other agencies or to 
other people?
Question 3:

Should the surveyor, if he does give 
out the plan, mark the plan in such a 
way to indicate that it is neither up-to- 
date nor that he assumes liability for the 
same?
Answers

Dealing with the first question, being 
that of the releasing of copies of plans of 
survey to future owners and other en
tities, the basic concept which has to be

dealt with here is that of the law of 
property or ownership. The client has 
entered into a contract with the surveyor 
for surveying services the result of which 
will be a presentation to the client by the 
surveyor of a plan of survey in return 
for consideration.

At that point in time the property 
in the plan of survey passes from the 
surveyor to the client and from thence 
onwards the client is the legal owner of 
the Plan of Survey for which he has 
made payment, and the surveyor has 
received remuneration in return for the 
service rendered which resulted in a plan 
being delivered to the client in question.

Given that ownership in the plan 
has passed to the client it is submitted that 
the surveyor is under no obligation to 
third parties, to, on demand, supply 
them with copies of the plan of survey, 
now owned by the client in question.

In future transactions dealing with 
the property surveyed the client as ven
dor would be obliged to transfer the 
survey to the prospective purchaser and/ 
or mortgagee as part of the documenta
tion concerning the property in question, 
but it can hardly be expected that the 
surveyor is the trustee of a survey done 
for a client at a specific point in time, 
because those are not the terms of ref
erence for the initial survey and, in any 
event, there is no guarantee that the 
survey itself reflects the situation with 
respect to the property at another future 
point in time.

It is submitted that the second part 
of the question asked with respect to 
plans of survey, that of liability, can be 
answered as follows:

The surveyor is liable for the plan

of survey insofar as he is responsible 
for the survey reflecting the boundary 
of the property together with easements 
and other restrictions which affect the 
plan of survey and that if in fact the 
plan of survey is inaccurate and does 
not reflect the situation at the point 
of time at which the survey is dated 
then the surveyor is responsible for 
any errors caused by virtue of his 
negligence.

Should there be subsequent changes 
to the plan of survey which were not 
in existence at the time of the drawing 
up of the survey then the surveyor 
would not be liable for or responsible 
for any subsequent changes to the 
survey, provided that the survey was 
properly dated and was obvious on 
its face as being a plan which reflected 
the property as it was at the time it 
was dated and signed by the Ontario 
Land Surveyor in question.

A surveyor should thus do a plan of 
survey which is up-to-date as of the 
time that the survey was done but it 
is submitted that it is not necessary 
for the surveyor to indicate that he 
is not liable for subsequent develop
ments because that is apparent from 
the date of the survey and the signa
ture.

With respect to the suggestion of re
questing authorization from the orig
inal client if another individual or 
entity requests a copy of the survey, 
this should not impose any hardship 
on the surveyor because it would be 
up to the requestor to find the client 
and obtain the client’s authorization 
because the client owns the plan of 
survey.
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